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STATEMENT OF JURISDICTION
This matter is an appeal from a judgment and conviction for possession of Drug
Paraphernalia, a Class B Misdemeanor, in violation of Salt Lake City Code §11.20.040. The
Utah Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann. § 78-2a3(2)(e)(1996).
STATEMENT OF THE ISSUES PRESENTED AND STANDARD OF REVIEW
Issues for Review.
Whether the District Court was correct in denying defendant's motion to suppress where
exigent circumstances required the officer to search the defendant to assist the paramedics in
determining what type of drug the individual had overdosed on.
Standard of Review
With regard to questions of law, the trial court's findings are reviewed for correctness.
State v. Anderson, 910 P.2d 1229, 1232 (Utah 1996). Factual findings are reviewed for a clearly
erroneous standard. State v. O'Brien, 959 P.2d 647? 648 (Utah App.1998). A remand is
unnecessary where undisputed facts allow appellate court to fairly and properly resolve the case
on the record. Flying Diamond Oil v. Newton Sheep Co.T 776 P.2d 618, 622 (Utah 1989).

STATUTES, RULES AND CONSTITUTIONAL PROVISIONS
Salt Lake City Code § 11.20.040 states in pertinent part:
A.
It is unlawful for any person to use, or to possess with intent to use, drug
paraphernalia to plant, propagate, cultivate, grow, harvest, manufacture,
compound, convert, produce, process, prepare, test, analyze, pack, repack, store,
contain, conceal, inject, ingest, inhale or otherwise introduce a controlled
substance into the human body in violation of this chapter.
Utah R. Crim P. ll(i).
(i) With approval of the court and the consent of the prosecution, a defendant
may enter a conditional plea of guilty, guilty and mentally ill, or no contest,
reserving in the record the right, on appeal from the judgment, to a review of the
adverse determination of any specified pre-trial motion. A defendant who
prevails on appeal shall be allowed to withdraw the plea.
U.S. Const, Amend. IV.
Amendment IV. Search and Seizure
The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no Warrants
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persons or things to be
seized.
STATEMENT OF THE CASE
The Defendant/Appellant, was charged in the information with having possession of drug
paraphernalia on April 11, 1998, in violation of Salt Lake City Code § 11.20.040. On May 26,
1998, a motion hearing was held as to the issue of probable cause for the search of defendant
leading to the location of drug paraphernalia on his person. On that same date the Honorable
Judge Michael L. Hutchings found the search to not violate the defendant's constitutional rights
under the Fourth Amendment. On August 5, 1998, the defendant/appellant plead guilty to the
charge of possession of drug paraphernalia pursuant to Utah R. Crim. P. 1 l(i) and State v. Sery,
758 P.2d 935 (Utah Ct. App. 1988). The remaining charges were dismissed.
2

STATEMENT OF FACTS
On April 11,1998, Officer Alvin Hedenstrom of the Salt Lake City Police Department
was dispatched to 1129 Third Avenue in Salt Lake City on a possible heroin overdose. R.69-70.
When Officer Hendenstrom arrived at 1129 Third Avenue he found paramedics and firefighters
gathered around an unconscious man who was laying face upon on the kitchen floor. R. 70. A
man later identified as Defendant/Appellant Steven Davidson was also present. R. 70. The
paramedics requested Officer Hendenstrom remove Davidson to another room. R. 71. Officer
Hendenstrom took Davidson to a room adjacent to the kitchen. R. 71. Officer Hendenstrom then
requested Davidson's name and date of birth, which he provided. When Officer Hendenstrom
next asked Davidson for his address, he refused to provide it. Officer Hendenstrom inquired if
Davidson was a resident of the house. R. 71. He replied that he did not live there. R 71. The
Officer inquired if the unconscious man in the kitchen was a resident of the house. R. 72.
Davidson replied that he did not reside there either. R. 72. The paramedics yelled from the
kitchen for the officer to asked Davidson what drug the unconscious man had taken. R. 72.
Davidson refused to tell the officer what drug had been taken. R. 72. Officer Hendenstrom did
not see any paraphernalia lying around which would suggest what drug the man had taken. R 72.
He inquired of Davidson where the paraphernalia was. R. 72. Davidson refused to answer. R.
72. Officer Hendenstrom next asked Davidson for his identification, which he refused to
provide. R. 73. When Officer Hendenstrom demanded to see identification, Davidson produced
a Utah driver's license. R. 73. Office Hendenstrom asked the Davidson if he lived at the address
listed on his driver's license. R. 73. Davidson refused to tell the Officer where he lived. R. 73.
Officer Hendenstrom next told Davidson that he was "obstructing what I am trying to do here
and your not helping your friend that is unconscious." R. 73. Davidson responded that he had
3

rights and didn't have to answer "those questions." R. 73. At this point Officer Hendenstrom
asked Davidson to stand up so he could be handcuffed. R. 74. He complied, and was handcuffed
and searched. R. 74. Officer Hendenstrom testified that he searched Davidson because it is
standard procedure to search someone upon arrest and because he was hoping to find the drug
paraphernalia used by the unconscious man so he could help him. R. 74. Pursuant to the search,
Officer Hedenstrom located a marijuana pipe and marijuana in Davidson's pocket. R. 74.
Davidson was then placed in a police car outside. R. 74. Officer Hendenstrom asked him for his
social security number and Davidson provided one. R. 74. A computer check of the driver
license records showed the number provided to be incorrect. R. 75. Officer Hendenstrom asked
Davidson why he had provided a false social security number to which he responded that he was
stupid. R. 75. The paramedics transported the unconscious man to the hospital. R. 75.
Davidson provided his address which was several blocks away. R. 75. Officer Hendenstrom
took him home and issued him a citation for Obstructing Justice, False Information, Possession
of Marijuana and Possession of Drug Paraphernalia. R. 75.
SUMMARY QF THE ARGUMENT
Where there are exigent circumstances involving the life of an individual and where the
officer was acting under his capacity as a community caretaker, the officer may have justification
in searching an individual while attempting to obtain information that may save another's life.
The court was correct in finding that the primary purpose in searching the defendant was to assist
the paramedics in obtaining the information about the victim's overdose. There were sufficient
facts based upon the defendant's actions and surrounding circumstances to believe the defendant
had the drug paraphernalia associated with the victim's overdose to justify a search of the
defendant.
4

ARGUMENT
POINT L THE DISTRICT COURT WAS CORRECT TN FINDING THAT THF
SEARCH WAS JI ISTTFTED BASED UPON THE EXCEPTION TO THE WARRANT
REQUIREMENT WHERE THE POLICE OFFICER TS ACTING UNDER THE
EXIGENCY OF THE CIRCUMSTANCES TN PROTECTING THE HEALTH. SAFETY
AND WELFARE OF THE PUBLIC.
The seizure of evidence in this case did not violate the defendant's Fourth Amendment
right against search and seizure because the officer made this search pursuant to a valid
exceptions to the warrant requirement. There were exigent circumstances justifying this search
where a victim's life was partly contingent on determining what type of substance he had
ingested. "Where the initial intrusion that brings the police within plain view of such an article is
supported, not by a warrant, but by one of the recognized exceptions to the warrant requirement,
the seizure is also legitimate." Coolidge v. New Hampshire, 403 U.S. 443, 465, 91 S.Ct. 2022,
2037, 29 L.Ed.2d 564 (1971).
The Court in Provo City v. Warden, 844 P.2d 360, 366 (Utah App. 1992), found that a
police officer may be justified in performing a warrantless search based upon exigency of the
circumstances and the police officers performance as a "community caretaker." As long as there
is "imminent danger to life or limb", the search may be reasonable and the Fourth Amendment
may not be violated. This case is consistent with the community caretaker exception in that the
police officer was justified in making his search of defendant to protect the "health, safety and
welfare" of an unconscious individual who was associated with the defendant.
Exigent Circumstances are to be determined on a case by case basis and are to be
determined by looking at all of the facts. In US v. Wicks, 995 F.2d 964, 971 (10th Cir. 1993), the
Court stated,
We must" 'evaluate the circumstances as they would have appeared to prudent,
5

cautious and trained officers.1 " United States v. Cuaron, 700 F.2d at 586
(quoting United States v. Erh, 596 F.2d 412, 419 (10th Cir.), cert, denied, > 444
U.S. 848, 100 S.Ct. 97, 62 L.Ed.2d 63 (1979)). We note, also, that there is " 'no
absolute test for the presence of exigent circumstances, because such a
determination ultimately depends on the unique facts of each controversy.' "
United States v. Justice, 835 F.2d 1310, 1312 (10th Cir.1987) (quoting United
States v. Jones, 635 F.2d 1357,1361 (8th Cir. 1980)), cert, denied, 487 U.S. 1238,
108 S.Ct. 2909, 101 L.Ed.2d 940 (1988).
In this case the circumstances were one of a life threatening emergency. Defendant in his
own testimony at the motion hearing stated, "My friend was dying here on the floor..."
Transcript, p. 16; Record, p. 84. Information was desperately needed to determine how to treat
this victim. While the defendant had answered some questions, defendant refused to answer
other critical questions such as what this person had ingested. Transcript p. 4; Record, p. 72.
The actions of Officer Hedenstrom were that of "a prudent, cautious and trained officer." Wicks,
995 F.2d at 971. Hedenstrom was attempting to determine what this individual ingested. Like
the case in Provo City, 844 P.2d 360, 366 (Utah App. 1992), Officer Hedenstrom in this case was
justified in searching the person of defendant in assisting the paramedics on an emergency
situation in order to determine what type of drug the victim had ingested.
In Provo City, a three prong test was established in determining whether a police officer
is justified in doing a warrantless search and seizure based upon exigency of the circumstances
in a community caretaker function. Those three prongs are:
First, did a seizure occur under the Fourth Amendment definition of that term?
Second, based upon an objective analysis, was the seizure in pursuit of a bona
fide community caretaker function—under the given circumstances, would a
reasonable officer have stopped a vehicle for a purpose consistent with
community caretaker functions? Third, based upon an objective analysis, did the
circumstances demonstrate an imminent danger to life or limb?
Provo CityT 844 P.2d at 365 (emphasis added).
Applying this to the facts of this case, there is sufficient cause for the search to justify its
6

use without violation of the defendant's constitutional rights. Under the first prong Salt Lake
City concedes there was such a seizure in this case. Such seizure occurred when the officer took
the defendant into custody and searched his person.
Under the second prong, whether the officer is acting under a bona fide community
caretaker function, in this case the officer was called for the purpose of assisting with "an
unconscious man with possible heroin overdose." Transcript, p. 2; Court Record, p. 70. The
officer's primary purpose at that time was not to arrest anyone or seize evidence, but to save a
life. Officer Hedenstrom was requested by the paramedics to speak to Mr. Davidson about the
overdose. Transcript, p. 2; Court Record, p. 71. Hedenstrom's function in gaining information
about the overdose was one of health concerns. The treatment and health of individuals is not an
officer's primary function as a law enforcer, but is a function primarily of community caretaker.
Under the third prong, the circumstances must have posed an imminent danger to life or
limb as determined by an objective standard. It is difficult to imagine any greater imminent
danger to life or limb than an individual who is not breathing as a result of an overdose of drugs.
The paramedics could not be certain what type of drug had caused the toxic reaction and
therefore asked the police officers to find out what type of drug the victim had taken. Defendant
was not cooperating with Officer Hedenstrom and refused to tell him what type of drug the
victim had taken. Transcropt p. 4; Record, p. 72.
Based upon the foregoing, Officer Hedenstrom searched the defendant because the
defendant was not cooperating in the attempt to determine what type of drug his friend had
ingested. The victim's life was at risk. Officer Hedenstrom was justified in searching the
defendant in order to determine what type of drug the victim had overdosed on. There were
exigent circumstances to allow Hedenstrom to perform the search. There was no violation of the
7

defendant's rights under the Fourth Amendment.
POINT II. THE DISTRICT COURT PROPERLY RTILFD THAT THF POT JPF
OFFICER HAD A TOTNT MOTIVATION OF SAVING THF LIFE OF THF DYTNO
PARTY AND THAT THF PRIMARY MOTTVATTON FOR THF SEARCH WAS NOT
RASED TTPON THE ARREST
Judge Hutchings correctly ruled that the officer had a primary motivation in determining
what substance the person on the table had ingested. The trial court stated in its findings:
My understanding of exigent circumstances is that the warrant requirement does
not apply when an officer has exigent circumstances when health or safety or
welfare is involved. In this case, the officers motivation and the opinion of the
court was to ascertain what substance this person who is on the table who is
being worked on...what substance this person was under the influence of.
Transcript, p. 25; Record, p. 93 (emphasis added). The court had plenty of facts to base this
opinion on. In defense counsel's cross examination of Officer Hedenstrom it was made clear the
officer had an intent to protect the welfare of the unconscious individual.
Q:

And at that point, Mr. Davidson was a link in the chain of information about what had
happened to this unconscious man?

A:

I believe so.

Q:

You were trying to learn more about the situation in front of Mr. Davidson?

A:

Correct.

Q:

Mr. Davidson was not under arrest at that point in time?

A:

No, he was not.

Q:

You didn't have reason at that point in time to believe that Mr. Davidson had committed
any violation of the law?

A:

the only thing I was concerned about was the gentleman on the table and what had
happened to him.
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A:

He's at the scene for a man with a possible overdose on heroin. There were no drug
paraphernalia, there was not any drug paraphernalia and I needed to know what happened
to that...
In State v. Yoder, 935 P.2d 534 (Utah App. 1997), the concurring opinion of Judge

Greenwood was that the search must not be primarily motivated by intent to arrest and seize
evidence. Yoder. 935 P.2d at 550. In this case the Court in its factual findings did not find the
primary intent as one of arrest and seizure of evidence, but one of assisting an unconscious man.
POINT III. THERE WERE SUFFICIENT FACTS TO FIND PROBABLE CAUSE TO
SEARCH THE DEFENDANT FOR POSSESSION OF DRUGS UPON HTS PERSON.
The officers had searched the residence and found nothing. The residence did not belong
to defendant or to the victim. Transcript p. 18; Record, p. 86. No drugs could be found and
defendant was not cooperating with the officers or paramedics as to what type of drug had been
taken. Transcropt p. 4; Record, p. 72. The defendant was the last person to be with the victim
prior to his overdose. This fact coupled with the defendant's false or evasive answers to the
police officer's questions was sufficient probable cause to justify the warrantless search of the
defendant. In State v. Yoder, 935 P.2d 534 (Utah App. 1997), the Court stated, "Although
defendant's nervous or suspicious behavior is insufficient by itself to establish probable cause, it
may, as indicated by Roller, be considered in conjunction with other relevant and objective facts.
In addition, this court has stated that' suspect's 'false or evasive' answers to police questions in
conjunction with highly suspicious behavior may be used to establish probable cause.'"
The victim was unconscious and not breathing. Neither the victim or the defendant lived
at the residence. A third individual had fled the scene when officers arrived. The defendant was
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the only individual still on the premises with information that may assist in determining the
nature of the victim's illness. Defendant was not cooperating with the officer and was evasive in
his answers. The defendant refused to tell the officer what type of drug the victim had ingested.
There should have been some drug paraphernalia associated with this overdose that could not be
found at the scene. The Court in Yoder, found that the circumstances indicating the possible
existence of evidence coupled with the defendant's evasive answers gave the officer probable
cause to conduct a warrantless search. Yoder, 935 P.2d at 542-43.
In this case, Officer Hedenstrom had probable cause to believe the defendant may have
drug paraphernalia on his person and his search was justified where it was associated with the
emergency situation surrounding the victim's overdose.
CONCLUSION
The trial court correctly found that exigent circumstances gave the Officer just cause to
conduct a warrantless search of the defendant. The officer was performing as a community
caretaker in a life threatening situation. Where defendant was the only key to determining what
the victim had ingested and where the defendant was not cooperating in the investigation, the
officer taking all of the facts as a whole had just cause for searching the defendant. The drug
paraphernalia was not fruit of an illegal search, but evidence obtained as part of a legal search.
SUBMITTED this ^

day of April, 1999.

(^ii ^ry—RICHARD W. DAYNES^ 7
Attorney for Plaintiff/Appellee
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